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TO:

Board of Supervisors

FROM:
Stephen J. Connolly

DATE:
July 7, 2009

RE:

OIR Monthly Activity Report
I. Introduction
This report includes updates on OIR activities and issues of significance in the weeks since my last written submission, dated May 26.  It covers matters related to the Sheriff’s Department discipline process, as well as the OCSD response to critical incidents, and the different training and policy initiatives involving OIR.
Please consider this a response to direction received from this Board in May of 2009 to provide monthly updates and other forms of regular communication.  My intent is to distribute an “off-agenda” written memorandum (such as this) on a regular basis, in the first week or two of each new month.  On a quarterly basis, I will provide a written report for potential presentation at a Board meeting.  The purpose of these quarterly reports will be to increase public awareness about OIR’s oversight of the Sheriff’s Department, and heighten the transparency of OCSD’s internal review processes.

Additionally, I have spoken with County Counsel about appropriate vehicles for sharing information with this Board of a more sensitive or confidential nature.  In very limited instances, the subject matter may be eligible for discussion in a closed session of the Board.  Otherwise, I look forward to meeting with the individual Supervisors and staffs to supplement my written reports and respond to questions or concerns that may arise.
II. Discipline Process

Overview

The Department received or initiated 36 new complaints of misconduct since the last OIR memorandum to the Board.  This brings the total for the first half of 2009 to 213.  If the trend continues for the second half the year, it would represent an increase of approximately 20 % over 2008 in the number of complaints addressed by OCSD.  


Update on Significant Cases


OIR has been tracking the progress of a significant case that received media attention in recent weeks.  It concerned the alleged excessive force of a deputy who deployed a taser on a newly arrested suspect in the back of a radio car.
  The initial incident, which occurred in 2007, resulted in criminal charges against the deputy in connection with allegedly unlawful force.  The trial occurred in the spring, and ended in a hung jury.  The District Attorney’s Office decided not to re-file the case, and expressed its frustration over the testimony of key witnesses from the Sheriff’s Department who had been involved in the original event.


The position of the District Attorney’s Office was that the officers’ testimony had changed over time in a way that blunted or eliminated its effectiveness as evidence against the defendant deputy.  There were public references to the notorious “code of silence” among law enforcement personnel, which theorizes that officers remain loyal to each other when challenged, even at the expense of their individual integrity and their legal obligations.


Once the criminal case was completed, the Department turned its administrative attention to various issues involving its personnel.  There was an investigation involving the original deputy, and the charges that he had violated the Department’s force policy and several related policies relating to reporting and false statements.  Though he had not been convicted at his criminal trial, the Department has a broader range of evidence to consider (including the officer’s lengthy interview with Internal Affairs) and a different standard of proof (the lower “preponderance of the evidence,” as opposed to “beyond a reasonable doubt.”)  That investigation is complete.  OIR will provide further information in a later report once the outcome is finalized.

On a second front, the Department is investigating issues relating to the initial involvement and subsequent statements of the witness officers.  That case is ongoing.  The Department is taking seriously the District Attorney’s allegations, and has benefited from the cooperation of the D.A.’s Office in its review.  The facts – which revolve around nuanced differences between several different statements over time by each officer – are complex.
  However, the Department appears to recognize the importance of the issues at stake, and has framed the investigation appropriately.  Additional interviews with the involved officers are expected to occur soon.


The following other cases, resolved in recent weeks, involve significant discipline for the implicated OCSD personnel:


An off-duty supervisor was alleged to have vandalized a docked boat by throwing food from the patio of a nearby restaurant.  Though the employee, who admitted to being intoxicated at the time, avoided criminal charges by providing restitution to the owner for any damage or cleaning costs, his conduct – and initial reluctance to accept full responsibility – raised significant concerns for OIR and the Department.  OIR has initially recommended a substantial suspension; the final disposition is pending.
***

A deputy resigned from the Department in the aftermath of an Internal Affairs investigation that involved him and three other deputies.  The first deputy allegedly interfered with the criminal investigation of another agency into misconduct by the other three, who were off-duty.  The deputy then allegedly compounded the problem through false statements in a subsequent contact with the investigating officer.  As for the other three, their misconduct (which involved poaching allegations connected to a boating trip, and subsequent cooperation issues in their dealings with the other agency) resulted in substantial disciplinary sanctions.
***


An investigator allegedly neglected dozens of criminal cases and misrepresented her efforts in order to cover for a lack of sufficient work.  When challenged in the context of a very thorough investigation (for which OIR’s investigations analyst offered significant input at the request of Internal Affairs), the officer failed to accept responsibility and made several assertions that clashed with the evidence.  The investigation is complete and OIR has recommended termination; the final disposition is pending.

Range of Discipline


OIR’s protocol with the Department allows it to monitor all phases of the investigative process.  Once investigations are complete, they are evaluated for thoroughness and then with an eye toward substantive findings.  For the most part, OIR and the Department have concurred on whether policy violations have been established by the evidence.  Thus far, though, there has been slightly greater variance between OIR and the Department – at least initially – on what the appropriate consequence should be in “founded” cases.

This is perhaps attributable to differing perspectives (based on past experience) on what constitutes significant discipline.  It is also reflective of the Department’s new emphasis on de-centralized discipline, in which a broader range of upper-level managers have been entrusted with the responsibility for decision-making.  OIR supports the concept of de-centralized discipline, which helps fulfill the disciplinary goal of promoting constructive intervention as well as accountability.  It has also found the Department’s individual supervisors to be amenable to an exchange of ideas regarding appropriate outcomes.  The goal is not to ensure that OIR “gets its way” but that the consideration of all questions and perspectives leads to a fair, principled, and effective result.  Below are descriptions of recent case outcomes.

A deputy was involved in an off-duty domestic incident that prompted the response of officers from another law enforcement agency.  Though domestic violence was not charged, the deputy’s heated lack of cooperation with responding officers caused him to be charged with a misdemeanor.  When the Internal Affairs investigation was complete, OIR recommended a lengthy suspension that was three times the amount originally proposed by the first-level decision-maker.  After a discussion with OIR, the deputy’s unit commander increased the proposed suspension significantly, though the final disposition is pending.
***

A civilian employee allegedly attempted to misuse county investigative resources on behalf of a friend – and to have persisted even after receiving an appropriate initial refusal from one co-worker.  The investigation determined that the allegation was true, and the employee admitted responsibility.  OIR’s recommendation was for a lengthy suspension, while the reviewing first-level decision-maker from the Sheriff’s Department proposed only a written reprimand.  OIR met with this decision-maker and got a better understanding of his thought process and of the mitigating factors on the employee’s behalf.  At the same time, OIR had the chance to articulate serious concerns about the misconduct and to advocate a significant penalty.  The Department eventually agreed to impose a substantial suspension.
***

A deputy become involved in an off-duty incident at a bar that allegedly included physical contact with a responding officer from another agency.   Upon finishing its investigation, the Department gave strong consideration to discharge.  OIR took the position that discharge was potentially appropriate, but not necessarily required in order to address the misconduct and uphold the Department’s standards and responsibilities.  The deputy’s strong performance history, acceptance of responsibility, and commitment to addressing relevant off-duty issues made a maximum-length suspension (along with other performance conditions) a suitable outcome.  The Department concurred, and the deputy accepted the disposition without appeal.

Complaint Cases and Reform

One of the advantages to OIR’s monitoring of each complaint case is the opportunity to look beyond the parameters of specific allegations and recognize trends or recurrent problems that warrant intervention from the Department.  In this way, the investigations can provide a springboard to broader reform. 


An example of that phenomenon recently emerged from one of the County’s jail facilities.  In a short time period, a handful of complaint cases featured comparable allegations and fact patterns.  The complaints alleged excessive force, as well as verbal abuse and unprofessional conduct, by female deputies in their dealings with newly arrested female inmates who were going through the booking process.  There were always multiple deputies involved, and some of the same individuals were named in more than one complaint.  While one of the cases resulted in a finding that three deputies had used unnecessary force (as corroborated by the jail’s video system), in two others the Department determined that the various charges were not sustained.
  (OIR concurred.)

Although only one of the cases featured sufficient proof to discipline the deputies, the Department agreed with OIR’s expression of concern about the issues raised by the similar allegations.  The unit commander for the jail at issue discussed the matter with OIR and agreed not only to counsel the involved personnel, but to take a pro-active approach in training and briefing of other deputies and supervisors.  Deputies and supervisors learned of the Department’s renewed emphasis on the proper treatment of new female arrestees, and the booking process is under heightened scrutiny in an effort to prevent misconduct.  OIR will monitor the results of this initiative, which hopefully will reduce or eliminate similar complaints over the coming months.
III. New “Custody Incident Management” Course

In early June, the Department’s Custody Division offered the inaugural session of a four-day training program for new supervisors.  The course, entitled “Custody Incident Management,” puts an emphasis on high-risk, high-liability situations and recognizes the crucial role that sergeants and lieutenants play as the first-level supervisors who respond to such incidents.  The course included several hours on the proper use of various less lethal weapons, the deployment of Emergency Response Teams, the effective managing of different emergency situations, and the principles of safe and efficient cell extractions.  It also included a day’s worth of information about the important responsibilities of supervisors in reviewing and evaluating high-risk issues such as uses of force, the handling of medical emergencies, and the appropriate response to inmate complaints of misconduct.

The Department invited OIR to make a presentation during a one-hour block of the course. OIR’s session addressed basic principles of risk management from an outsider’s perspective, and drew upon observations from the first several months of civilian oversight here in Orange County.   The goal was to help instill in the sergeants and lieutenants a sense of how best to manage risk before, during, and after a potentially sensitive event.  It reinforced the point that, in terms of subsequent reviews or investigations, documentation and evidence preservation is often as significant as the underlying facts.
Accordingly, OIR encouraged the supervisors to think in terms of a “skeptical third party” as the potential audience for any review.  The hope is that these experienced officers will do their part in establishing that the Department either acted appropriately or addressed deficiencies –including matters of individual accountability – thoroughly and appropriately.  OIR welcomed the chance to participate in this beneficial new program.
IV. Major Incident Review Process
In late May, deputies responded to a call for service from a mother whose adult son was behaving erratically inside the family home.  When the deputies arrived, the son fled the house, holding a gun.  As deputies pursued on foot, the man allegedly turned and pointed the gun on two different occasions, prompting one deputy to fire his own weapon in response.  He did not hit the suspect, and the pursuit continued down the street for several seconds.  Eventually, the suspect sat on a curb in front of a bush and pointed the weapon at himself.  While communicating with the suspect, the deputies prepared and then deployed less lethal weapons in order to get the suspect to drop the gun and surrender.  The deputies were soon able to take the suspect into custody without significant injury to him or themselves.

OIR received notification about this incident, responded to the scene, and later that morning got a briefing about the known facts and the progress of the investigation.  Within days, OIR attended the Department’s “Critical Incident Review Board,” in keeping with newly developed protocols for early identification of possible issues related to risk management, personnel, policy, training, and equipment.  The case, with its foot pursuit, an unpredictable suspect, the involvement of several deputies who arrived at different stages, and deployment of various weapons, had several interesting component parts and prompted a great deal useful analysis from different Department experts.

 The CIRB meeting eventually led to the issuance of an advisory bulletin from the Department’s new “SAFE” Division that included several tactical reminders and suggestions that were relevant to this and other recent incidents. OIR had the opportunity to review drafts and offer its input.  The final version was circulated throughout the Department, and represented an important new step in the review process for these events.   It was a constructive means of treating the shooting as a learning opportunity and a chance to reinforce important principles for the safety of both officers and the public.

V. Complaint Notification Letters

Whenever a citizen makes a formal complaint to the Sheriff’s Department (or any other law enforcement agency in the state), the California Penal Code requires that the Department investigate the allegation and then provide the complainant with a notification letter about the outcome.  The notification requirement serves important purposes:  it helps ensure that the Department will follow through on the investigation by adding accountability for its findings, and it provides the complainant with information about the outcome of his or her specific case.


These aspects of the process, while constructive, do not guarantee that all complainants will be satisfied.  Some frustration or resentment is inevitable, especially when the result of the investigation differs from the sincere belief of the complainant as to whether misconduct occurred.  However, though some complainants simply want to have their viewpoints vindicated, others enter the process wanting primarily to be taken seriously and to have their concerns addressed fairly and appropriately.  At times, this latter category of complainant had not been well served by the notification process of the past.  Confidentiality requirements and “form letter” approaches provoked avoidable resentment.  By failing to offer explanation about the process itself, or any particulars about the case, these notifications widened instead of closed the gap between the parties.
 In the spring, OIR worked with the Sheriff’s Department and County Counsel to develop a new series of response letters. These letters attempt to inform the complainant about the Department’s approach to investigations, the specific meaning of the outcome that was reached,
 and the potential value to the Department of all feedback from the public, even when it does not directly lead to discipline.
  A sample letter reflecting the new format is attached to this report as Exhibit A.
The new letter also contains a paragraph that informs the complainant about OIR’s creation in 2008, and its monitoring of each misconduct case that the Department investigates.  It includes OIR’s contact information as well.  Since the letter began going out to complainants several weeks ago, OIR has received a number of inquiries.  It has been able to provide information about its own role and its impressions about the case at issue.  In two recent cases from June, OIR has coordinated with James Armendaris of the Human Relations Commission and “Police Community Reconciliation Program” in an effort to foster further understanding and communication between the Sheriff’s Department and the aggrieved person who made the original complaint.

In a case that received some media attention, a woman objected to the treatment she received from OCSD personnel working at John Wayne Airport.  She was attempting to pick up her (injured) brother from a flight.  She was ultimately late picking up her brother and very upset with what she perceived to be the unreasonable actions of a female officer who had insisted that she move from a curbside spot, even when she could see her brother waiting for her nearby.  The woman was sufficiently upset that she returned to the airport later that evening to complain.  The Department investigated and determined that its personnel had acted properly, and in a manner consistent with policy and airport safety regulations.  OIR concurred.  In a conversation with the complainant after she received her letter, OIR determined that there was virtually no dispute about the facts, but a considerable difference in perspective and a genuine lack of understanding about the Department’s outcome.  OIR referred the case to the PCRP and then met with the complainant and Mr. Armendaris in an attempt to heighten the complainant’s satisfaction level.  The PCRP has taken over the case, and the outcome is pending.

***


A woman complained to the Department about the treatment she and other family members received when OCSD served a search warrant at her home.  (The Department had obtained the warrant to investigate criminal allegations involving the woman’s two sons.)  She had several specific concerns (including rudeness, harassment, and unnecessary force), and was dissatisfied by the letter she received, which included a finding of “not sustained” but left several questions unanswered.  She contacted OIR, which had concurred with the Department’s finding but which also understood the legitimacy of some of her lingering questions and frustrations.  After determining that a further exchange between the Department and the complainant might be constructive, OIR referred the matter to the PCRP, where the outcome is pending.

VI.
OIR Performance Measures

At the suggestion of multiple Board offices, OIR is looking for ways to quantify its influence on the Sheriff’s Department and measure the impact of its various monitoring functions.  OIR’s role as an independent monitor of the Department does not easily lend itself to direct statistical analysis.  A rise in the number of employees receiving discipline, for example, could reflect higher levels of misconduct (a negative trend) or an increased commitment to accountability (a positive trend) – or both.  Moreover, OIR’s specific contribution, for better or worse, to the ongoing efforts of the Department’s management can be difficult to measure accurately, even when the statistics themselves are more straightforward.

Nonetheless, the attempt to generate a more “big picture” evaluation of OIR’s efforts may lead to the enhanced effectiveness of civilian oversight and, more importantly, the Sheriff’s Department itself.   OIR will therefore be tracking the following areas over the course of the next several months:
· Number of newly filed claims and lawsuits alleging OCSD misconduct
· Number of new policy initiatives with OIR involvement

· Number of successful referrals to the Human Relations Commission mediation program

· Number of procedural problems (e.g. statute of limitations, employment law violations, etc.) undermining internal discipline process

· Duration of complaint cases from initiation to final disposition

· Number of citizen complaints relating to specific high frequency allegation issues.


I look forward to providing the Board and the public with information about these trends in future reports.

VII.
Conclusion

OIR appreciates the opportunity to continue its work as the new fiscal year begins.  I look forward to meeting with you and your staff members to further address the matters covered in this report.  In the meantime, please feel to contact me at your convenience with questions you may have or concerns you would like to raise.

Best regards,
Stephen J. Connolly

Executive Director, Office of Independent Review
� The suspect himself was later convicted on charges related to the arrest, which included possession of a firearm.  Under the influence of a narcotic, he had fled from the deputies who initially contacted him on the street and had resisted his arrest once caught.  


� It is noteworthy that, despite its stated concerns, the District Attorney’s Office did not believe it had sufficient basis to charge the witness deputies with perjury or other crimes in relation to their testimony.  





� While troubling, the allegations were not adequately substantiated by the investigation.  Administrative cases require that a “preponderance of the evidence” shows that misconduct occurred.  In one of the cases, for example, critical testimony came from an arresting officer from an outside agency, who did not confirm the version of events asserted by the complainant regarding one phase of her experience.


� For example, a “founded” or “unfounded” allegation is one for which definitive proof existed, while a “not sustained” finding means that the Department could not definitively establish whether a violation occurred, and therefore could not take disciplinary action.


� See the discussion above about the series of cases involving complaints from newly arrested female inmates.
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